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§389.35 Petitions for reconsideration.

(a) Any interested person may peti-
tion the Administrator for reconsider-
ation of any rule issued under this
part. The petition must be in English
and submitted to the Administrator,
Federal Motor Carrier Safety Adminis-
tration, 1200 New Jersey Ave. SE.,
Washington, DC 20590-0001, and re-
ceived not later than thirty (30) days
after publication of the rule in the
FEDERAL REGISTER. Petitions filed
after that time will be considered as
petitions filed under §389.31 of this
part. The petition must contain a brief
statement of the complaint and an ex-
planation as to why compliance with
the rule is not practicable, is unreason-
able, or is not in the public interest.

(b) If the petitioner requests the con-
sideration of additional facts, he/she
must state the reason they were not
presented to the Administrator within
the prescribed time.

(c) The Administrator does not con-
sider repetitious petitions.

(d) Unless the Administrator other-
wise provides, the filing of a petition
under this section does not stay the ef-
fectiveness of the rule.

[356 FR 9209, June 12, 1970, as amended at 53
FR 2036, Jan. 26, 1988; 72 FR 55702, Oct. 1, 2007;
80 FR 59073, Oct. 1, 2015]

§389.37 Proceedings on petitions for
reconsideration.

The Administrator may grant or
deny, in whole or in part, any petition
for reconsideration without further
proceedings. In the event he/she deter-
mines to reconsider any rule, he/she
may issue a final decision on reconsid-
eration without further proceedings, or
he/she may provide such opportunity to
submit comment or information and
data as he/she deems appropriate.
Whenever the Administrator deter-
mines that a petition should be granted
or denied, he/she prepares a notice of
the grant or denial of a petition for re-
consideration, for issuance to the peti-
tioner, and issues it to the petitioner.
The Administrator may consolidate pe-
titions relating to the same rule.

[356 FR 9209, June 12, 1970, as amended at 53
FR 2036, Jan. 26, 1988]

§389.39

§389.39 Direct final rulemaking proce-
dures

A direct final rule makes regulatory
changes and states that those changes
will take effect on a specified date un-
less FMCSA receives an adverse com-
ment or notice of intent to file an ad-
verse comment by the date specified in
the direct final rule published in the
FEDERAL REGISTER.

(a) Types of actions appropriate for di-
rect final rulemaking. Rules that the Ad-
ministrator determines to be non-con-
troversial and unlikely to result in ad-
verse public comments may be pub-
lished in the final rule section of the
FEDERAL REGISTER as direct final rules.
These include non-controversial rules
that:

(1) Make non-substantive clarifica-
tions or corrections to existing rules;

(2) Incorporate by reference the lat-
est or otherwise updated versions of
technical or industry standards;

(3) Affect internal FMCSA procedures
such as filing requirements and rules
governing inspection and copying of
documents;

(4) Update existing forms; and

(5) Make minor changes to rules re-
garding statistics and reporting re-
quirements, such as a change in report-
ing period (for example, from quarterly
to annually) or eliminating a type of
data collection no longer necessary.

(b) Adverse comment. An adverse com-
ment is a comment that FMCSA judges
to be critical of the rule, to suggest
that the rule should not be adopted, or
to suggest that a change should be
made to the rule. Under the direct final
rule process, FMCSA does not consider
the following types of comments to be
adverse:

(1) Comments recommending another
rule change, unless the commenter
states that the direct final rule will be
ineffective without the change;

(2) Comments outside the scope of
the rule and comments suggesting that
the rule’s policy or requirements
should or should not be extended to
other Agency programs outside the
scope of the rule;

(3) Comments in support of the rule;
or

(4) Comments requesting clarifica-
tion.
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(c) Confirmation of effective date.
FMCSA will publish a confirmation
rule document in the FEDERAL REG-
ISTER, if it has not received an adverse
comment or notice of intent to file an
adverse comment by the date specified
in the direct final rule. The confirma-
tion rule document tells the public the
effective date of the rule.

(d) Withdrawal of a direct final rule. (1)
If FMCSA receives an adverse com-
ment or a notice of intent to file an ad-
verse comment within the comment
period, it will publish a rule document
in the FEDERAL REGISTER, before the
effective date of the direct final rule,
advising the public and withdrawing
the direct final rule.

(2) If FMCSA withdraws a direct final
rule because of an adverse comment,
the Agency may issue a notice of pro-
posed rulemaking if it decides to pur-
sue the rulemaking.

[75 FR 29916, May 28, 2010]

APPENDIX A TO PART 389

AFFIDAVIT IN SUPPORT OF REQUEST
FOR CONFIDENTIALITY

1, , pursuant to the provisions
of 49 CFR part 389, section 389.9, state as fol-
lows:

(1) I am [insert official’s name, title] and I
am authorized by [insert name of entity] to
execute this Affidavit on its behalf;

(2) I certify that the information contained
in the document(s) attached to this Affidavit
is submitted voluntarily, with the claim that
the information is entitled to confidential
treatment under 5 U.S.C. 552(b)(4);

(3) I certify that the information contained
in the documents attached to this Affidavit
is of a type not customarily disclosed to the
general public by [insert name of entity];

(4) I certify that, to the best of my knowl-
edge, information and belief, the information
contained in the documents attached to this
Affidavit, for which confidential treatment
is claimed, has never been released to the
general public or been made available to any
unauthorized person outside [insert name of
entity];

(5) I certify that this information satisfies
the substantive criteria set forth in the no-
tice published in the FEDERAL REGISTER on

[insert date of rule-specific publication
in month/day/year format] under FMCSA
Docket Number [insert docket number].

(6) I make no representations beyond those
made in this Affidavit, and, in particular, I
make no representations as to whether this
information may become available outside

49 CFR Ch. Il (10-1-15 Edition)

[insert name of entity] due to unauthorized
or inadvertent disclosure; and

(7) I certify under penalties of perjury that
the foregoing statements are true and cor-
rect.

Executed on this day of s .
(signature of official)

[80 FR 32865, June 10, 2015]

PART 390—FEDERAL MOTOR CAR-
RIER SAFETY REGULATIONS; GEN-
ERAL

Subpart A—General Applicability and
Definitions

Sec.

390.1 Purpose.

390.3 General applicability.
390.5 Definitions.

390.7 Rules of construction.

Subpart B—General Requirements and
Information

390.9 State and local laws, effect on.

390.11 Motor carrier to require observance
of driver regulations.

390.13 Aiding or abetting violations.

390.15 Assistance in investigations and spe-
cial studies.

390.16 [Reserved]

390.17 Additional
sories.

390.19 Motor carrier, hazardous material
safety permit applicant/holder; and inter-
modal equipment provider identification
reports.

390.21 Marking of self-propelled CMVs and
intermodal equipment.

390.23 Relief from regulations.

390.25 Extension of relief from regulations—
emergencies.

390.27 Locations of motor carrier
service centers.

390.29 Location of records or documents.

390.31 Copies of records or documents.

390.33 Commercial motor vehicles used for
purposes other than defined.

equipment and acces-

safety

390.35 Certificates, reports, and records:
Falsification, reproduction, or alter-
ation.

390.37 Violation and penalty.
390.39 Exemptions for ‘‘covered farm vehi-
cles.”

Subpart C—Requirements and Information
for Intermodal Equipment Providers
and for Motor Carriers Operating Inter-
modal Equipment

390.40 What responsibilities do intermodal
equipment providers have under the Fed-
eral Motor Carrier Safety Regulations (49
CFR parts 350-399)?
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